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BeforeThe 
State Of W isconsin 

DIVISION OF HEARINGS AND APPEALS 

City of West  Bend, Complamant 

vs. 

Town of Barton, Respondent  

Case No. 99-H. 1  I 19  

FINAL DECISION 

The City of West  Bend (Ctty) apphed for permtsston from the Town of Barton 
(Town) to construct a  portion of a  sewer mam wtthm the right of way of Rover Drtve and 
Woodford Drove wtthin theJurtsdtction of the Town. The Town demed the request On 
February 22. 1999, the Ctty filed a  Notice of Appeal wtth the Dtvtston of Hearings and Appeals 
pursuant to set 86.16(5), Stats., requestmg a hearing to revtew the Town’s demal of the 
apphcatton. 

Pursuant to due nottce a  hearmg was held on June 4, 1999, m  West  Bend, W tsconsm 
Mark J. Kaiser, Admnnstrative Law Judge (ALJ), presidmg The parties filed written arguments 
after the hearmg. The City filed tts imttal brief on  June 2  1, 1999, the Town filed a  response brtef 
on July 6, 1999; and, the Ctty filed a  reply brief on  July 13, 1999. 

In accordance wtth sets 227 47 and 227 53(l)(c), Stats,, the parttes to this proceeding are 
certified as follows: 

Ctty of West  Bend, by  

Attorney Rtchard C. Yde 
Office of the Ctty Attorney 
P. 0. Box 1975 
West  Bend, W I 53095-9975 

Town of Barton, by  

Attorney Ttmothy J. Andrmga 
Cramer, Muhhauf  & Hammes,  LLP 
P. 0. Box 558 
Waukesha,  W I 53 187-0558 

The ALJ Issued a  Proposed Dectston in thi\ matter on August 20, 1999 The Town of 
Barton filed ObJecttonS to the Proposed Dectston on September 1, 1999, and the Ctty of West  
Bend filed comments m  support of the Proposed Decision on September 2, 1999 The Town 
objected to f indmgs related to the anttcipatcd growth of the northern portion of the Ctty of West  



Bend and related to the Ctty’s efforts to ehmmate the use of lift stattons m its samtary sewer 
system. The purpose of these findmgs is to explam the reasons that the Ctty chose the route for 
the samtary sewer system that tt dtd. It is beyond the scope of this hearing to dectde tf the 
reasons are valid. 

The Town also raises two ObJecttons to paragraph two of the Proposed Fmdmgs of Fact. 
The Town obJects that no finding was made that the Ctty changed its proposal with respect to the 
portion of the road right-of-way m which it intended to construct the proposed samtary sewer on 
the day of the hearrng The Dtviston of Hearmgs and Appeals makes Its determmatton based 
upon the proposal presented to tt It IS not clear why the Town is even raising this ObJection. If 
the pomt the Town is attemptmg to make ts that tf the Ctty had presented this proposal to the 
Town prior to the hearmg, the Town may have given tts permtsston to construct the proposed 
samtary sewer wrthout the need for a hearm g, that would have been nice for the parties. 
However, once the hearing was commenced, there IS no reason for the City to not present a 
modtfied proposal that is more likely to gain approval Thts makes more sense than requirmg the 
Ctty to stick to its orrgmal proposal and rusk having to go through the hearmg process twice. 

The Town also obJects that paragraph two makes no findmg with respect to the 
“exrstence of a road right-of-way m this area.” Presumably, the Town is arguing that a findmg 
wtth respect to the ~rdth of the road right-of-way m this area should have been made. Such a 
finding arguably would be relevant to the feasibihty of the Ctty’s proposal. The Town also 
obJects to the lack of a findmg regardmg whether the Ctty can meet the condttton of keepmg one 
lane of traffic open through the construction area durmg the period of consttuctton. The ALJ 
found in the Proposed Decision that the proposed proJect will not constitute an unreasonable 
obstruction to traffic on the condttion that the Ctty mamtam at least one lane of traffic through 
the construction area at all times. The ALJ mdtcated that tt IS not clear that the City ~111 be able 
to satisfy this condition If tt cannot sattsfy thts condmon for any reason, tt does not have 
authority to construct the proposed sanitary sewer lure wtthm the hmits of the Town roads. 

The Town also objects to statements m the Fmdmgs of Fact that the Town was wtlhng to 
gave permission for the proposed constructton if the Ctty allowed the Town restdents m the area 
to hookup to the sewer without havmg thetr property annexed to the City. The relevance of thts 
ObJectiOn is not clear. The fact that a hearmg was conducted on this matter mdrcates that 
ultimately the Town was constdered to have demed the Ctty’s request. However, the record doe& 
contam evtdence that both the Town chairman and the Town’s attorney mdtcated that the Town 
would gave its approval for the proJect if the Ctty agreed to hookup the Town residents. 

The Town also objects to paragraph six. However, tt is not clear what tts objection is 
smce the objection appears to paraphrase the findings in paragraph six 

The Town obJects to the lack of findings in the dectston relatmg to the length of time for 
construction of the portion of the proJect to be located within the Town roads. The Town argues 
that this finding is necessary to contrast the amount of obstruction to traffic from the City’s 
proposal compared to the amount of traffic which would result from the alternatives proposed by 
the Town The ALJ dtd state m the Discussion section of the Proposed Dectsion that the 
alternate routes proposed by the Town “would result in httle or no obstructton of traffic” and tf 
the goal was to “simply minimtz[e] the obstructtons to traffic on public htghways either of the 
alternate routes are obviously preferable to the route the City proposes.” As stated m the 



Proposed Dectston, the tssue is not whether the proposed project wtll munmize traffic dtsruption. 
but rather whether tt will came an unreasonable obstruction of traffic 

The Town also objects to the condmon Imposed m the Order arguing that the Divisron of 
Hearmgs and Appeals does not have authortty to order any sewer laterals to be capped The 
Order does not require the sewer laterals to be capped but does allow the City to do so until the 
Issue of hookrng up the abuttmg property owners is resolved. As stated in the Dectsion, this 
reduces the amount of obstruction to traffic by ehminatmg the need for the City to tear up the 
road a second ttme for construction of laterals after It has completed the sewer project. 

Fmally, the Town argues that sec. 86.16, Stats., does not apply to the constructron of 
sewer mams Thts argument was adequately addressed in the Proposed Deciston. The Town’s 
ObJeCtiOnS are not persuastve and the Proposed Decision IS adopted as the Fmal Decrsion m this 
matter. 

FINDINGS OF FACT 

The Admmistrator finds 

1. The City of West Bend (City) and the Town of Barton (Town) are located in 
Washmgton County, Wrsconsrn. The City 1s m the process of desrgning an addttion to tts 
samtary sewer system that It refers to as the Northwest Interceptor. The Northwest Interceptor is 
planned to provide sewer servrce for recently annexed territory east of the Milwaukee River 
referred to as the Wmk lands, to provtde sewer service for the antrcrpated expansron of Morame 
Park Techmcal College. to provide sewer service for anttcipated growth of an area m the 
northern part of the Ctty referred to as Young Amertca, and to ehmmate the Patrtcta Avenue hft 
station (Ex. 3). 

2. The Crty proposes to construct a segment of the Northwest Interceptor within the 
right-of-way of River Drive and Woodford Drive. SpecIfically. the proposed sewer segment 
would begm at an extstmg sanrtary sewer manhole tn the mtersection of Greentree Road and 
Rover Drive. It would follow River Drive northeasterly to Woodford Drive and then run easterly 
along Woodford Drive, cross the Mtlwaukee River and contmue on Woodford Drive east of the 
Mrlwaukee River to Salisbury Road where it would serve a subdivision proposed to be 
developed on the Wmk land. 

3. River Drive and Woodford Drive are within the Town of Barton. By letter dated 
August 7, 1996, the Crty requested perrmssron from the Town to construct the proposed sewer 
main wtthm the rights-of-way of Rover Drive and Wdodford Drive (Ex. 1 I). There was 
apparently no written response to the request; however, Kenneth Pesch, West Bend city engineer, 
noted in a memo to his file (exhibtt 12) that Russ Abel, the Town Chatmnan for the Town of 
Barton, telephoned him on November 21, 1996, and informed him that unless some benefit 
would accrue to Town residents m the River DrivelVJoodford Drive area the Town would not 
gave its permisston for the City to construct the proposed sewer withut the right-of-way of the 
Town roads. The benefit to Town restdents tn the area that was suggested was allowmg the 
resrdents to hook-up to the sewer without having their property annexed to the Ctty. 



4. The Ctty renewed its request by letter dated February 11, 1997 (Ex 12) and agatn 
in letters dated March 3 1, 1997 and June 11, 1997, from Mr Yde to Mr Andrmga. By letter 
dated June 24, 1997, Mr. Andrmga retterated the Town’s posttton that it would allow the City to 
construct the proposed sewer mam within the right-of-way of Town roads on the condttton that 
Town resrdents m the area be allowed to connect to the sewer system without being annexed (Ex. 
4). The Ctty found this condttion unacceptable and on February 23, 1999, filed a request for 
hearmg wtth the Dtvrsion of Hearmgs and Appeals (DHA) pursuant to sec. 86.16(5), Stats. 

5 The pottton of the proposed Northwest Interceptor that will be wtthin the right-of- 
way of Town roads 1s 2640 feet long The first stretch runs from the intersectton of Greentree 
Road and Rover Drtve to the mtersectton of Rover Drove and Woodford Drive Thts stretch ts 
1720 feet long and conststs of 21.inch sewer pipe. The second stretch runs from the Intersection 
of Rover Drive and Woodford Drive to manhole number 10 on Woodford Drive This stretch IS 
400 feet long and mcludes a crossing beneath the Mtlwaukee Rover. Thts stretch consists of 
mtxed 21.mch and dual 15-inch sewer pope The thud stretch IS 520 feet long and runs from 
manhole number 10 on Woodford Drove east to Sahsbury Road Thts stretch conststs of 15.mch 
sewer pope 

6. Eleven restdences and one busmess are located along the stretch of River Drive 
and rune restdences and one busmess are located along the stretch of Woodford Drtve on whrch 
construction 1s proposed (Ex. 19). Access to the properties on Rover Drive and to properttes on 
Woodford Drtve west of the Milwaukee Rover IS from the south vta Rtver Drove and from the 
west vta Woodford Drove. Access to thts area from the north and east IS blocked by the 
Mtlwaukee Rover A brrdge on Woodford Drove across the Mrlwaukee Rover has been closed. 

Ratlroad tracks run from the northwest to the southeast through thts area. A camel-back 
brtdge with a five ton weight hmtt on Woodford Drive hmrts access to this area from the west for 
vehtcles exceeding a certam stze and weight. During constructton along Rover Drove it is crrtical 
that at least one lane of traffic wade enough for tire trucks and other emergency vehtcles be 
mamtained at all times to serve properttes along Rtver Drtve and along Woodford Drtve between 
the Mtlwaukee Rover and the camel-back bridge. 

7. Maintaining access to the residences and busmesses along River Drive, especrally 
for emergency vehtcles, during constructton of the proposed sewer wtll be drfficult. Stretches of 
Rover Road are narrow wrth the river on one stde and a steep bank on the other. See for example 
Exhtbtt 27, pictures five and stx. 

8. The Town has proposed two alternate routes as alternatives for the City to serve 
the proposed subdtviston. One alternative mvolves having the sewer mam cross the Mtlwaukee 
River near the intersection of Greentree Road and Ri;er Road and cross undeveloped fields to 
the intersection with Woodford Drive and Sahsbury Road The other alternative involves 
constructmg a sewer lme m Salisbury Road. The sewer would commence at the intersection of 
Salisbury Road and run south to connect to the existmg sewer at Babalee Drive. This altemattve 
would require construction of a lift statton and force main. The City considers these alternatives 
unacceptable because they wtll not serve the anticipated expansion of the Moraine Park 
Technical College campus or the Young America area. The second altemattve IS also 
unacceptable to the Ctty because it mvolves the use of a hft station at a ttme when the Ctty IS 
attempting to eliminate the remainmg hft stattons in its system. 



Although one has to questton the abihty of the Ctty to maintam access whde tt construct,s 
the stretch of sewer wtthm the Rtver Road rtght-of-way, the Ctty ts wtlhng to accept this as a 
conditton of the permtt.’ Wtth thts condttton, the constructton and mamtenance of the proposed 
sewer mam wtthm the rtght-of-way of River Drove and Woodford Drive wdl not constmtte an 
unreasonable obstruction to traffic on River Drove or Woodford Drtve. 

9 In Its response to the City’s Notice of Appeal, the Town alleged some of the 
restdents have septtc lures whtch cross Rover Drtve. The Town was concerned that these lines 
might be severed during construction of the sewer. No evtdence was offered at the hearmg that 
any septtc lutes cross beneath Rover Drove or that these lmes would be damaged durmg 
constructton of the proposed sewer hne. However, a conditton of the permtt is that tf any septic 
systems are damaged. the City will repair them to at least as good of condttion as prtor to the 
constructton. If there are prrvate septtc systems that may be damaged durmg constructton of the 
proposed sewer hne, thts condttton will clartfy that the City ts responstble for repatrmg the 
damaged caused during the constructton 

10 If the sewer mam is constructed as proposed wtthin the right-of-way of Rover 
Drive and Woodford Drive, tt is hkely that pursuant to sec. Comm 83.01(2)(b), WE. Adm. Code, 
the Town landowners whose property abuts these streets wtll be requtred to connect to the City 
sewer 

Applicable Law 

Secttons 86 16(l) and (5), Stats., provtde. 

(1) Any person, firm or corporatton, mcludmg any foreign corporatton authorized to 
transact busmecs tn this state may, subject to ss 30 44 (3m), 30.45 and 196 49 I (3) (d) 
3m , wtth the wrttten consent of the department wtth respect to state trunk htghways, and 
wtth the written consent of local authormes with respect to htghways under then 
Jurtsdtctton, mcludmg connecting htghways, construct and opemte telegraph, telephone 
or electrtc lures, or popes or ptpehnes for the purpose of transmitttng messages, water, 
heat, hght or power along, across or within the limits of the htghway. 

(5) Any person, firm or corporatton whose wrttten apphcatton for permtsston to 
construct such lines wtthm the hmtts of a htghway has been refused, or has been on file 
with the department or local authority for 20 days and no actton has been taken thereon, 
may file wtth the department or local authortty a nottce of appeal to the dtviston of 
hearmgs and appeals. The department or local authortty shall thereupon return all of the 
papers and action of the department or local authority to the divtston of hearmgs and 
appeals, and the diviston of hearmgs and appeals shall hear and try and determine the 
appeal on 10 days’ notice to the department or local authortty, and the applicant. The 
order entered by the divtsion of hearings and appeals shall be final. 



DISCUSSION 

The Town raised as ajurrsdrctional rssue whether sewer mams are wtthin the scope of 
set 86 16, Stats, and argued that the DHA does not have authortty to issue an order allowmg the 
Ctty to Construct a sewer main wrthm the rrght-of-way of Town roads The Town characterizes 
thus tssue as one of first rmpression Thus 1s not accurate. The DHA and I& predecessor 
agencres, the Transportatron Commrssion and the Office of the Commrssroner of Transportatron, 
have Issued numerous decisions under sec. 86 16(5), Stats , mvolving sewer mams 

The only reported case appealing a decrsron Issued pursuant to thus sectton, t&&of 
Appleton v. Transoortatron Commissron. I16 WIS 2d 352, 342 N.W.2d 68 (Ct.App 1983), 
mvolved a sewer mam. There is no mdrcatron that the Court of Appeals expressly considered 
whether sewer lures were wnhm the scope of the sectron; however, the fact remams that that the 
DHA and its predecessors has repeatedly found that sewer mams are wrthm the scope of set 
86.16(5). Stats., and no court has ever held otherwrse Based on these precedents, the DHA has 
JurtsdKtlon m thus matter 

The Issue m thts matter IS whether the constructron and mamtenance of the proposed 
sewer wdl result m an unreasonable obstructron to traffic on a pubhc hrghway As discussed m 
the Fmdmgs of Fact a concern exists whether the Ctty will be able to maintam access for the 
resrdences and busmesses along Rover Road durmg construction of the first stretch of the project. 
The City’s engmeer and the Town’s consultmg engmeer dtsagreed on the feasrbrhty of 
maintaining access durmg constructron. The drsagreement centered on the wtdth of the trench 
necessary for this project and the type of equrpment that wdl be needed It is not within the 
scope of thts agency’s expemse to make engineermg decrsrons. The bottom lure IS that the Crty 
is wtlhng to accept as a condrtron for permrsston to construct the proposed sewer that tt wdl 
mamtam at least one traffic lane for access through the constructron zone at all trmes 

The Town drd propose alternate routes for the sewer hne to serve the new subdrviston 
east of SaIlsbury. The alternate routes would result m httle or no obstructron of traffic on any 
pubhc hrghways. From a perspective of simply muumrzmg the obstructtons to traffic on pubhc 
hrghways either of the alternate routes are obviously preferable to the route the City proposes. 
However, obstructton to traffic 1s only one factor m choosing a route for a sewer project. The 
route the Ctty proposes achieves several other objectrves that the Crty washes to accomphsh, 
namely serving the antrctpated expanston of Morame Park Technical College. providing sewer 
service for anticrpated growth of the northern part of the Crty, and eventually ehminating the 
Patricra Avenue hft statron The issue to be decrded is not whether the proposal mmlmrzes 
obstructrons to traffic, but srmply whether the proposed project WIII result in an unreasonable 
obstruction to traffic. With the conditions set forth ui the order, the proposed project will not 
unreasonably obstruct traffic on Rover Drive or Woodford Drive. 

The Town is opposed to the proJect; however, It is willing to give the Crty permrssron to 
construct the sewer main wrthin the right-of-way of Rover Drive and Woodford Drove rf the 
Town residents who are abutting property owners are allowed to connect to the proposed sewer 
lures wrthout bemg annexed to the Crty. The Crty has an express pohcy that It will not sewer 
propertres without annexatron mto the Crty. 



Precedent exists for conditionmg permtsston for a ctty to construct utihty mams wrthm 
the rtght-of-way of a town road upon the city allowmg the town residents whose property abuts 
the town road to hook-up to the city sewer and water mains Thts prectse condttton was 
revtewed and approved by the court in Crtv of Appleton v Transportatron Commrssron. 116 
Wts.2d 352, 342 N W 2d 68 (Ct. App , 1983). The Ctty attempts to dtstmguish the facts in the 
Instant case from those m Cttv of Appleton v. Transportation Commisston. Although there may 
be some factual dtstmctions between the two cases, the primary factor the court constdered in 
Crtv of Appleton v. Transportation was that set ILHR 83.01(2), Wis. Adm Code, reqmred 
buildmgs on land abuttmg streets containmg pubhc sewers to be connected to the sewer.’ Thts 
admnustmttve requirement stall extsts as set Comm 83.01(2), Wis. Adm Code. The rationale 
behmd the condttton reqmrmg the City to allow town restdents to hook-up to the sewer mam IS 
to avotd the unnecessary expense and highway dtsruptton of the Town having to construct a 
parallel system for the town residents which would be reqmred to hook-up to a pubhc sewer 
system. 

Pursuant to sec. Comm 83 Ol(2). WIS. Adm Code. it is apparent that at some pomt the 
Town resrdents whose propertrrs abut Rover Drive and Woodford Drive wrll be requtred to 
connect to the Ctty’s sewer system. The questton is whether they will be requtred to annex their 
property to the Ctty m order to connect. The Town argues that allowmg the Town restdents to 
hook-up to the Ctty’s sewer mam without annexmg to the Ctty 1s a reasonable benefit to these 
resrdents m exchange for permisston to construct the proposed sewer mam withm the rtght-of- 
way of Town roads. The Ctty argues that thus sttuatton does not warmnt an exceptron to Its 
pohcy prohtbmng it from connectmg prtvate property not within the City boundartes to tts 
utllitles wlthout annexation 

The DHA does not have the authorny to order annexatton of the abuttmg property Nor 
should the DHA unnecessartly Interfere wrth the Ctty pohcy reqmrmg annexanon prtor to bemg 
allowed to connect to the Ctty sewer system. The DHA’s only concern IS with unreasonable 
obstructrons to traffic An unreasonable obstructton to traffic wdl occur if, after the sewer mam 
is constructed and Rover Drove and Woodford Drove are reconstructed, traffic on these streets 1s 
again interrupted for the constructton of laterals to the abuttmg properttes whtch are now located 
wtthm the Town. Therefore, tt IS reasonable to order the City to construct the laterals at the same 
ttme as the sewer mains are constructed. Whether and when these laterals are connected to the 
butldmgs on the abutting properttes IS between those property owners and the City 

CONCLUSIONS OF LAW 

The Administrator concludes: 

I. Sewer hnes are within the scope of sec. 86.16(5), Stats., and the Drvrsron of 
Hearmgs and Appeals has jurtsdtction in this matter. 

’ Scclmn Comm 83 01(2)(b), WIS Adm Code, provides 



2 The proposed constructton by the Ctty of West Bend of a sewer mam wtthm the 
rtght-of-way of Rover Drove and Woodford Drove withm the Town of Barton is m the pubtc 
interest and constructton and mamtenance of thts utthty lme wtll not constttute an unreasonable 
obstruction to traffic on River Drive and Woodford Drive upon compliance with the condmons 
set forth m the following order. 

1. Pursuant to sets. 86 16(5) and 227 43( l)(bg), Stats., the Dtvtsion of Hearings and 
Appeals has the authortty to tssue the following order. 

ORDER 

The Admmtstrator orders: 

The Town of Barton shall grant the Ctty of West Bend permtsston to construct and 
mamtam the proposed sewer main withm the rtght-of-way of Rover Drive and Woodford Drove 
wtthm the Town of Barton, At the time of construction. the City shall also construct laterals up 
to the property lmes of the propentes located wtthm the Town of Barton whtch abut the segments 
of River Drive and Woodford Drove m which the proposed sewer mam will be constructed. The 
laterals may be capped untd the properties are annexed to the Ctty or other arrangements are 
made for the Town restdents to receive ctty sewer servtce Durmg the constructton of the 
segment. the City will ensure that at all ttmes there is adequate access to the residences and 
busmesses along River Drive and Woodford Drove. The access shall be of suftictent wtdth to 
accommodate the emergency vehicles that service thts area. The City shall mdemmfy the Town 
for any damages or mmrtes artsmg out of the constructton or mumtenance of the proposed utthty 
main. After construction. the Ctty shall restore River Drove and Woodford Drove to a condition 
at least as good as prior to constructton If the private septic systems of any Town restdents are 
damaged during consttuction of the sewer main, the City shall be responstble for repatrmg any 
and all damage to the systems 

Dated at Madison, Wisconsm on September 13, 1999. 

STATE OF WISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
5005 University Avenue, Sutte 201 
Madtson, Wisconsin 53705 
Telephone. (608) 266-7 


